FINAQL AD GBEMCAL GO ET AL
| BLA 96- 534 Deci ded June 11, 1999

Appeal froma decision of the Associate Drector for Policy and
Managenent | nprovenent, Mneral s Managenent Service, denying appeal and
uphol ding a My 3, 1993, Qder requiring |l essees to performa
restructured accounting of gas royalties paid on Quter Gontinental Shel f
Leases. MV 93-0236- OCS.

Afirned.

1 Federal Q| and Gas Royal ty Managenent Act of 1982
Royalties--Q| and Gas Leases: Royalties: General ly

Wiere the Assistant Secretary has issued a deci si on
wth the concurrence of the Secretary which affirns
an Oder by the Mneral s Managenent Service directing
a Federal |essee to recal culate and pay additional
royalties on | ease production sold or transferred to
its affiliate under a nonarms-|ength contract and
which its affiliate then resold at arms length to a
third-party purchaser, that decisionis final for the
Depart nent .

2. Admnistrative Authority: General ly--Admnistrative
Procedure: Administrative Review-Rul es of Practice:
Appeal s: General | y--Secretary of the Interior

Wien a final decision is issued by the Assistant
Secretary wth the concurrence of the Secretary of the
Interior, the Board, nmay append the deci si on and adopt
the anal ysis and rational e contai ned therein to deci de
a pendi ng appeal .

APPEARANCES (harles D Tetrault, Esg., Mrginia N Brooks, Esg.,
Vshington, DC, and Rchard H MP ke, Esq., Dallas, Texas, for
appel lants; Barry Gowel |, Esg., Howard W Chal ker, Esq., and Geof frey
Heath, Esq., Gfice of the Solicitor, US Departnent of the Interior,
Véshington, DC, for the Mneral s Managenent Servi ce.

149 | BLA 168

WAW Ver si on



| BLA 96- 534
(PN ON BY ADM N STRATI VE JUDGE FRAZ ER

Fna Ql and Chemcal Gonpany (FOOO and Petrofina Del anare, Inc.
(PO) (collectively referred to herein as appel | ants or | essees/ appel | ant s)
have appeal ed froma June 7, 1996, decision (Decision) of the Associate
Drector for Policy and Managenent | nprovenent, Mneral s Managenent
Service (M), denying appel |l ants' appeal and uphol ding a My 3, 1993,
Qder requiring | essees/appel lants to performa restructured accounting of
gas royalties paid on Quter Gontinental Shel f | eases where unprocessed gas
was sol d by | essees/appel lants to its affiliate Hna Natural Gas Gonpany
(FNX) between Cctober 1, 1990, and May 3, 1993, the date of MMB Qder in
MVE- 93- 0236- OCS

MBS Decision stated that MV had perforned an audit on the royalties
cal cul ated and pai d by FOOC on gas produced on Federal of fshore | ease 054-
002391-0 and of fshore unit 754-39002-0 (H gh Island B ock 571) for cal endar
year 1990, and that

[t]he audit reveal ed that FOOC sold gas fromH gh |sland

B ock 571 under several armis-length gas sal e contracts through
Septenter 30, 1990. Hfective tober 1, 1990, FOOC entered into
a non-arms-length gas purchase agreenent wth FNAC for the sal e
of Hgh Island B ock 571 gas. FN3C then sol d the gas under
simlar contract terns and prices to the sane arms-|ength
purchasers that FOOC used prior to its non-arms-|ength contract
wth FNQC F3XC then cal culated and paid gas royalties based on
the | esser non-arms-length gas sales price it received from
FNGC The MVB determined that there was a significant

under paynent of royalties due to the non-arns | ength pricing and
expanded the audit scope to include the entire tine covered by
the non-arms-length gas contract wth FNGC

(Decision at 1.) Based on the audit, MV issued an O der dated

Septentber 29, 1992, directing FOOC to cal cul ate and pay royal ti es based
on arms-length prices received by FINGC M asserted in that Qder

that it could require FOOC to tender royalty based on the armis-length
prices received by FNAC because FNGC was FOOC s "nmarketing affiliate

as defined in 30 R 206.101 (1995)," and therefore M6 under 30 CF. R

§ 206. 152(b) (1) (i) properly | ooked to the price received by the
"nmarketing affiliate,” FNGC Regulation 30 CF. R § 206. 101 defi nes
"nmarketing affiliate" as "an affiliate of the | essee whose function is to
acquire only the | essee' s production and to narket that production.” 1In
the case of a sale or transfer to a "narketing affiliate,” the applicabl e
regulation, 30 CF. R 8 206.152(b)(1)(i), directs "for purposes of this
section, gas which is sold or otherw se transferred to the | essee' s
nmarketing affiliate and then sold by the narketing affiliate pursuant to an
arms-length contract shall be val ued i n accordance wth this paragraph
based upon the sale by the narketing affiliate.”
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| BLA 96- 534

FOOC appeal ed the Septenber 29, 1992, Qder and as a result of
neetings and dial ogue wth MMB it was agreed that FNGC was not a "narketing
affiliate" of FOOC as defined by regulation in 30 CF. R § 206.101 (1995),
because FNGC does not acquire gas only fromits affiliates, FOOC and PO .

Fromdi scussions wth FOOC M states it |earned that the nonarms-
| ength gas purchase contract between FOOC and FNGC i ncl uded ot her of f shore
and onshore leases in addition to Hgh Island B ock 571 and that FOOC s
produci ng affiliate and Federal |essee, PO al so had a nonarms-| ength
gas purchase contract wth FNGQC to sell gas produced fromFederal | eases.

The Deci sion states further:

Additional audit work reveal ed that the non-arms-length
FNQC contract price used for royalty cal cul ati ons by FOOC and
PO on other offshore and onshore properties did not represent
the actual narket value of the gas. The audit scope was expanded
toinclude all FAOC and PO onshore and of f shore properties
havi ng non-arms-length gas sal e contracts wth FNGC Based on
the additional audit work, M w thdrew the non-arms-|ength
pricing issue fromthe order dated Septenber 29, 1992, because it
only covered Hgh Island B ock 571 | eases. The MVB i ssued an
order dated My 3, 1993, directing FOOC and PO to identify those
| eases where either FOOC or PO sold gas to FNGC and to use the
arms-length sal es prices received by FNQC to recal cul ate and
pay royalties for those | eases.

(Decision at 2.) The May 3, 1993, Qder, |like MMB Septenber 29, 1992,
Qder, denmanded that royalty be tendered based on FNGC s arms-|ength
sale, rather than the nonarms-length sal es between FOOC or PO to FNXC
The May 3, 1993, Qder, justified MB disregard of the FOOC or PO sal es
to FNGC not based on the abandoned "narketing affiliate” rule, but on

the "narketabl e condition rule.” The My 3, 1993, Oder, found that
"unaccept abl e FNGQC non-arms-1ength gas contract prices were used by FOOC
and PO intheir royalty calculations. The M6 determined that the non-
arms-length gas prices were not equivalent to the arms-length gas prices
because they included FNQC s cost to place the gas in narketabl e
condition.” (Decision at 2 (enphasis added).) The O der directed | essees/
appel lants to performa restructured accounting for all of their
properties between Gctober 1, 1990, and May 3, 1993, the date of the Qder,
to recalculate royalty val ue based on the arms-length sal es prices

recei ved by FN&G and to pay any additional royalties due as a result

of the recalculation. 1d.

n appeal to the Drector, the Associate Orector concluded that MB
did not "err inrequiring [l essees/appellants] to pay royalties on amounts
whi ch exceeded [ | essees/ appel | ants] sal es price fromthe non-arms-|ength
sales contract it had wth a rel ated narketing conpany.” The Associ ate
Drector's Decision citing Santa Fe Energy Products Go. v. MQut cheon,
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127 | BLA 265 (1993), aff'd, No. 94-G535, slip. op. (D Glo. Mar. 30,
1995), aff'd, 90 F.3d 409 (10th dr. 1996), and Xeno, Inc., 134 | BLA 172,
179 (1995), begins wth the proposition "that it is proper for MM to | ook
tothe first arms-length sale by the affiliate to ensure that the | essee
has conplied with the gross proceeds rule in determning royalty val ue."
(Decision at 3.)

The Associate Drector rejected appel l ants' argunent that MVE was
required to look to the first applicable regul atory benchnark under
30 CF. R 8 206.152(c) (1995), stating "that when FOOC and PO derive a
gas val ue under the first benchnark, the non-arms-length contract prices
recei ved by FOOC and PO are not equivalent to the contract prices recei ved
by other producers in the sane field." 1d. at 4 As for cal cul ated
contract prices under the second benchmark, 30 CF. R 8§ 206.152(c)(2), "M&
hol ds that they too, do not represent the full narket val ue of the gas."
Id. The Decision, albeit reaching this conclusion, neither contains
docunentation nor cites to specific docunents containi ng evi dence
supporting the Associate Drector's concl usi on.

Looking to FNGQC the Associate Drector notes that "FN3C was created
to performessential services including buying gas, aggregating it to
f orm packages, undertaking narket risks, arranging for transportation,
processing and ultinately reselling the gas,” and that in the identical
agreenent s bet ween FNGC and FOOC and FG\C and PO, "factors such as cost
of service, gathering, conpression and dehydration fees are included in
determning the price used for royalty purposes.” The Associate Drector,
relying on the "gross proceeds rule,” 30 CF. R § 206.102(h), Sell Al
@. (O Reconsideration), 132 IBLA 354 (1995), overruling Shell QI .,
130 IBLA 93 (1994), Santa Fe Energy Products (., supra, and the
"narketabl e condition” rule, 30 CF.R 8 206.152(i) (1995), reasoned:

The issue is whether or not FOOC and PO ' s definition of
fair nmarket val ue represent[s] the correct value for royalty
calculations. The IBLA has held that the sal es price recei ved
by an affiliate of the lessee in the first arms-length
transacti on nay be considered in determning the val ue of the gas
production under the "gross proceeds rule.” See Shell Al
Qonpany (n Reconsi deration), 132 | BLA 354 (1995), overruling
Shell QI G., 130 IBLA 93 (1994); See also Santa Fe Energy
Products ., 127 | BLA 265 (1993).

As stated by IBLAin Shell Q1 Gonpany (Oh Reconsi derati on)
at 356:

The purpose of 206.102(h) is to nake clear that
no natter what val uation nethod is used, the val ue for
royal ty purposes cannot be | ess than the | essee's gross
proceeds | ess applicable all onances. Therefore, if a
benchnark derived val ue | ess applicabl e al | onances is
| ess than gross proceeds | ess applicabl e al | owances,
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(Decision at 4-6.) Applying the foregoi ng, the Associate DO rector

concl uded:

the gas for downstream sal es.

| BLA 96- 534

gross proceeds | ess applicable all onances is to be used
as the value for royalty purposes. 52 F.R 30, 826;
30843-44 (Aug. 17, 1987).

FOOC and PO naintain that a nunber of their gas
royalty determination points are | ocated at onshore
gas plants and that transportation charges and fees
are incurred in noving gas fromthe wel | head to these
points. Inthe Dallas Area Audit field report, the
statenent is nmade that a deduction for transportation
is allowed for those sal es where FNGC perforns
transportation services. (FOOC and PO assert that
several factual errors were nade; review of those
assertions indicate they woul d have no naterial bearing
on the deci sions.)

However, there are certai n expenses deened
related to the narketing of production that are
not deductible for royalty purposes.
Nondeduct i bl e expenses include, but are not limted to,
the gathering and conpression of the gas to the
pressure required for entry into the buyer's
pipeline. Mhbil QI Grp., 108 | BLA 216 (1989);
dehydration to neet narket specifications for water
content. The Texas Gonpany, 64 |.D 76 (1957).

Section 206.152(i) of 30 OFR (1995) states that:

The lessee is required to place gas in
nar ket abl e condition at no cost to the Federal
Governnent * * * Were the value * * * is determned by
a | essee' s gross proceeds, that val ue shall be
increased to the extent that the gross proceeds have
been reduced because the purchaser or any ot her person,
is providing certain services the cost of which
ordinarily is the responsibility of the | essee to place
the gas in narketabl e conditi on.

Al expenses necessary to market production from
a Federal |ease nust be perforned at no cost to the
lessor. Gliforniav. Wall , 296 F.d. 384, 388 (D C
dr. 1961); Wilter Ol and Gas Gorp., MVE 87-0126- ACS
(My 1, 1997. 8 Qower Federal Service, Royalty
Val uation and Managenent, Rocky Mbuntain Mneral Law
Foundat i on (Gower).

FOOC and PO 's gas sal es to FNXC i ncl ude deductions from
the sal es price to conpensate FNGC for the costs of narketing
The gross proceeds recei ved by
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| BLA 96- 534

FOOC and PO for the sale of gas are directly di mnished by those
narketing costs. The cost of renoving inpurities, neasuring,

gat hering, dehydrating, conpression, broker fees, narketing fees
, Sal es commissions, or any conbi nation thereof, for gas produced
on a Federal or Indian | ease may not be deducted for purposes of
conputing the royalty value of gas. See The Texas @., G5 21-08G
(August 30, 1956) * * * Arco Ol Gas (., 112 IBLA 8 (1989). It
nakes no difference that any of these nmarketing functions takes
pl ace downstreamfromthe wel | head sal es neter and i s perforned
by athird party. This argunent was addressed in R E Yarbrough
& Q., * * * 122 |BLA 217, 221 (1992) as fol |l ows:

Wiet her a | essee hires a third party to gather,
dehydrate and conpress the gas, and deducts the
paynents nade to the third party fromthe val ue of the
gas production, or inthe alternative, sells the gas to
athird party at a reduced price to reflect the costs
of gathering, dehydrating, and conpressing the gas, and
uses that gas as the val ue of the gas production, the
effect is the sane. In either case, the gas i s under
val ued for royalty purposes.

The lessor is not a party to the contract between
the sellers and buyer. FOOC and PO's obligation to
the lessor is to pay royalty based on the val ue of the
production, not on sales price of the production. The
lessor is not required to share in the risks of the
nanagenent decisions of the lessee. |f FOOC and PO
chose to sell the gas production at less than its
val ue, the gross proceeds forfeited by themis not the
burden of the lessor. FOOC and PO are still obligated
to pay the lessor royalties based on the val ue of the
gas produced.

If |ease terns were to provide that the | essee
pays the | essor royalties based on the sal es price
of the gas sold, then the | essor woul d be obl i gated
to accept whenever price is negotiated between the
| essee and the purchaser. However, Federal | eases,
and nany private | eases, require that the royalty paid
by the | essee to the lessor is not a function of the
sales price, but, rather is a function of the "val ue"
of the gas production. And as cited above, the
controlling statute and regul ati ons |ikew se require
the royalties conputed on the basis of the val ue of the
gas producti on.

For the reasons stated above, | concl ude t hat
the difference between the price recei ved by FOOC and
PO and the conpetitive narket val ue price recei ved
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| BLA 96- 534

by FNGC constitutes a deduction for narketing costs.
| also find that, when applicable, a calcul ated FOOC
and PO index price is also net of narketing costs.
Wiet her gross proceeds are based on the non-arms-

| ength gas prices received fromFN3C or a cal cul ated
price based on spot index prices, nmarketing cost nust
not be deducted fromgross proceeds.

(Decision at 5-7.)

Appel | ants' Argunent s

Mar ket abl e Gondi ti on/ Goss Proceeds/ Affiliate's Resal e Price

Appel lants mai ntain that the "narketabl e condition" rule has no
application here. Noting that the Gourt in Gllifornia G. v. Wall,
296 F.2d at 388, recogni zed that "a nmarket exists where there is an
est abl i shed demand for an identifiable product,” appellants insist that
FOOC and PO sold gas at the wel | head both before and after the creation of
FNGC  Appel lants contend that gas sold at the wel | head was, and
continues to be, sold in "narketabl e condition."

Appel lants deny that there can be any serious doubt that a narket
for OCS gas existed at the wellhead. They cite to the MM H el d Report:
"The MMB audit found that virtually all of FNGC s sales to third parties
occurred at the wel | head, which was al so the point-of -sal e bet ween FOOC
and IN&QC" (Held Report at 4.) Indeed, appellants submt in the context
of Hgh Island B ock 571 (which was the focus of the audit), that it is
undi sputed that FOOC and PO were selling gas to major interstate pipelines
at the well head. The gas sold at the well head, they submt, was clearly
accept abl e under gas sales contracts typical for the field or area. The
facts present in this case, appellants argue, stand in stark contrast to
the facts invol ved in the narketabl e condition cases relied on by the
Associate Drector in her Decision at 5-6. (Appellants’ Satenent of
Reasons (SR at 36.)

Wth respect to the Hgh Island | eases covered by the audit
expansion in other Hgh Island areas, appellants submt that "there is
substantial evidence that the gas is in narketable condition' when it
cones fromthe wells.” Appellants note that gas in the Qi f of Mxico
region historically has been sold at or near the wel | head to naj or
interstate pipelines. 1d. at n. 11

FNGC appel | ants enphasi ze, is not the "l essee.” M appellants
note, nakes no claimthat either FOOC or PO incurred narketing costs or
cost to place the gas in narketabl e condition. They reason "the only
concei vabl e way the narketabl e condition rule could apply is for the agency
to prove that FNGQC s services are necessary to put the gas in narketabl e
condition. This claim they contend, however, nakes no sense because
there is no legitinate dispute concerning whether the gas is in narketabl e
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| BLA 96- 534

condition at the wellhead. "[Plurchasers of all stripes,” it is contended,
have "bought gas at the Hgh Island B ock 571 wel | head and at ot her
of fshore platforns inthe Hgh Island area.” (S(Rat 37.)

Appel lants dispute "the repeated references in the Oder and Held
Report to the effect that virtually all of FNGCs sales to third parties
occurred at the wellhead.” (Held Report at 4.) This, appellants insist,
issinply wong. In support of this assertion, appellants report that
"begi nning i n approxi natel y February 1992, FNGC began transporting
significant vol unes of Hgh Island gas on the ANR F pel i ne systemto French
Lick, Indiana, for sale to a nunber of different custoners.” Again,

"begi nning on approxi natel y July 1992, FNAC began sel ling | arge vol unes of
Hgh Island gas in WIlow Run, Mchigan, the location of a |arge General
Mtors plant.” (SORat 38.) bserving that the court in Beartooth Al &
Gs M., slip. op. at 6, concluded that the case |law did not support a
contention that the market of concern was 50 niles away fromthe | ease,
appel lants argue that "[t]ransporting gas thousands of mles fromthe H gh
I slands bl ocks to Indiana and Mchigan -- indeed virtual ly the breadth of
the country, [simlarly, can] hardly be called a cost associated wth
putting natural gas produced fromthe Quter Gontinental Shelf off the Sate
of Texas into narketable condition.” 1d.

Further disputing "MV s finding that the unit prices received by
FNQC are representative of the actual narket val ue of the gas and that
royal ti es shoul d have been cal cul ated and pai d based on sales to FN&X s
purchasers (Qder at 3)," appellants deny there is any support for the
conclusion that the prices that FNAC received for the gas in French Lick,
I ndi ana and WI 1 ow Run, Mchigan are representative of the actual narket
val ue of Hgh Island B ock 571 gas produced on the GCS

They argue that the terns of FNGQC s contracts thensel ves, contradicts
MBS concl usory statenent regardi ng narketing costs. Appellants note that
the pricing formula found in Article V of the ANGC contracts contains a
specific provision providing for an adjustnent for "appropriate treating
and related costs.” Such costs include treatnent, dehydration, and
conpressi on costs between the delivery point and where the gas is recei ved
fromFQOC or PO and the delivery points utilized in the spot index. The
parties, appellants reason, have thus provided for situations where there
w il be adjustnents for costs associated wth naki ng the gas narket abl e.
Docunent ati on of the various sal es under the contract denom nated as
"suppl y packages" are attached to the contract as Exhibit Ato the FN&C
contracts. (Ex. 1 and 2to SOR) Appellants naintain that in "virtually
all circunstances, the adjustnent provided for treatnent costs is 0"
neaning that "for alnost all locations there are no cost associated wth
putting the gas in narketabl e condition.” (SR at 39.) This concl usion,
appel lants aver, is consistent wth the fact that gas, historically, has
been sold in narketabl e condition by FOOC and PO at the wel | head.

Appel l ants reason that "the adjustnent” (which is al nost al ways zero)
provided in the sal es packages attached to FN&C s contract, al so, nakes
clear that the nechanistic calculation of the arithnetic difference between
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the FNGC purchase price and FNGC resal e price has nothing to do wth
putting the gas in narketable condition. (SCRat 39.) Appellants
criticize MB failure to "even attenpt to quantify those al |l eged narketing
costs." 1d. at 39-40. Instead, they urge that MM "in a nechanistic

fashi on subtracts the FNGC purchase price fromthe FN& resal e price and
calls the resulting difference the cost of putting the gas in narketabl e
condition or nmarketing costs.” Appellants reason that to be sustai nabl e,
the arithnetic difference nust equal the costs incurred by FINGC to put the
gas in narketabl e condition. Appellants deny, however, that there is any
support in the record for this sweeping conclusion. 1d. at 40.

Appel lants explain intheir SCRthat FERCregulatory initiatives,
specifically FERC Qder No. 436, and its progeny, have drastically altered
the rol es pl ayed by | essees/ producers and pipelines in the natural gas
nmarket. Specifically, appellants relate that under FERC O der No. 436,
pi pel i nes who traditional |y purchased gas fromproducers and narketed gas
to local distribution conpani es (LD3) and end-users (residential and
industrial custoners) noved fromgas nerchants (buying and reselling gas to
end-users) to common carriers (transporting gas for a fee). Because
pi pel i nes after FERC Order No. 436 were no | onger purchasing gas from
| essees/ producers at the wellhead and reselling it to LD and end- users,
producers had to fill the gap. Producers no longer sinply narketed the gas
by selling the gas to the pipeline at the wel | head but were required to
sell to end-users, LDGs and industrial/residentia consuners. These
devel opnents, appel lants relate, resulted in the energence of narketing
affiliates to performfunctions previously perfornmed by pipelines and to
sol ve probl ens associated with tracking production back to the | ease for
royal ty accounting and severance tax purposes. (S(Rat 11-19.)

Miintaining that there is clearly a narket for the gas at the
wel | head, appel lants assert that "[a]fter FNGC purchases the gas [from FOOC
and PO], [FNG] engages in independent narketing functions that are
unrel ated to the production of gas or to royalty valuation.” 1d. at 40.
FNGC appel | ants contend, adds val ue by arrangi ng for purchasers throughout
the country and by arranging for transportation of the gas to those
purchasers. Appellants insist that the val ue that a nonl essee, such as
FNQC adds, has nothing to do wth the val ue of production for royalty
purposes. |d.

Appel lants argue that inplicit in MB conclusion that the entire
di fference between the price at which FNGC purchases gas and the FNGC
resale price is the cost of putting the gas in "narketabl e condition”
"is an assunption that FNGC does not provide transportation services." 1d.
at 41. At best, MV concedes in the Held Report that a deduction for
transportation is all oned on those few sal es where FNEC di d perform
transportation services." (FHeld Report at 6.) The Decision, FNAC argues,
essentially ignores the transportation infornation naki ng only passi ng
reference to the statenent in the Held Report, while concluding that any
"factual errors woul d have no naterial bearing on the decision [sic]."
This, appel lants contend, cannot be, "because MVb has repeated y stated
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that FNGC provides fewor no transportation services." See Held Report
at 4, 6. MEB statenents, it is contended, find no support in the record.
Appel lants insist that they have shown in "vol umnous submssion to the
Drector” that "approxi mately 90%of FN3C sal es -- whet her considered by
nunber or by vol une -- occurred downstreamof the wellhead and i nvol ved
transportation services arranged by FNGC " (SR at 41.) Appellants state
that FNGC provi des significant transportation services: "It is taking gas
produced nore than 100 mles offshore in the Qi f of Mxico and
transporting it on the ANR systemal nost to the Canadi an border."

Mbreover, "as nmade clear by materials supplied to the Drector

([appel l ants'] 4/ 26/ 94 Response at 20-31), FNJC transported significant
vol unes of gas into the Sate of Indiana to connect wth the Texas Eastern
and Tennessee Gas systens -- two nmaj or interstate pipeline systens that
serve New Jersey, New York, and the Northeast.” 1d. at 42-43.

Appel lants reason that "if 90%of FNAC s sal es invol ved transportation
services, and if -- as MVB concedes -- a deduction for transportation is
al | oned where FNGC provided transportation services, then it is not
possi bl e for the difference between the FNGC purchase price and FNGC resal e
price to be "narketing costs.'" (SCRat 41.)

Appel | ants deny, noreover, that the effect of this transportation,
i.e., transporting gas anay fromthe | ease by FNGC is insignificant.
MVE, appel lants contend, has recogni zed as nuch in a Novenber 26, 1996,
"General Val uation Quidance For Auditing Affiliate Sales of Natural Gas."
Therein, the Associate Drector, MM, stated "if the resal e of production
fromthe affiliate to athird party occurs in the sane field or area as the
sale fromthe lessee to its affiliate, the proceeds under the arms-Iength
resal e contract nay be used in cal cul ating the applicabl e benchnark val ue."
Id. at 42. Here, appellants enphasize that "the overwhel mng najority of
the sal es by FNGC took pl ace downstream-- often hundreds of mles
downstream-- fromthe wellhead.” The sales to third parties, they insist,
did not occur inthe "sane field or area.” I1d. Thus, appellants urge that
even under MMB own audit policy there is no basis to treat the FNC sal es
price as the value for royalty purposes. 1d.

Li kew se, appellants contend that in the Held Report, "M has
m stakenl y assuned that none of the gas sol d under the FNGC contract was
processed and that FNGC perforned no processing services." (Held Report
at 4.) Appellants assert that inits "Response to Report” it denonstrated
that FNGC frequent|y bought gas and had it processed. Enpl oyi ng the sane
argunent advanced in the case of transportation costs, above, appellants
insist that if the gas is processed and FN&C is entitled to a processi ng
al l onance, the arithnetic difference between the FN3C purchase price and
the FNGC resal e price cannot be equal to the cost of putting the gas in
narketabl e condition. Aternatively, appellants assert that "even if M&
could treat distant |ocations as val ue for royalty purposes, [appellants]
woul d be entitled to deductions for costs of transportation, processing and
nanufacturing.” See 30 CF. R 8§ 206.151 (SCR at 42).

Appel l ants deny that the cases relied upon by MV stand for the
proposition that the price at which FNGC sells gas to unaffiliated third

party
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purchasers nust be the val ue of the | essee's production for royalty
purposes. Nor do they, appellants state, stand for the proposition that
the difference between the price received by appell ants and FNG&C s resal e
price constitutes nmarketing costs or the cost of putting the gas in
narketabl e condition. (SR at 44.)

Soecifically pointing to Santa Fe Energy Products . v. MQut cheon,
supra, Shell Ol . (O Reconsideration), supra, and Xeno, Inc., supra,
appel l ants deny that any of the cases support the result dictated by the
Decision in this case. Appellants note that all three cases permt access
to docunents of an affiliate under certain circunstances. None, however
hol ds that the "resale price of an affiliate should be -- et al one nust
be -- the value of a lessee's production for royalty purposes. "

Santa Fe, decided under the old oil regul ations, appellants urge
stands for the proposition that MVB can obtain infornation from
affiliates regarding arms-length sales in order to determne val ue for
royal ty purposes under the pre-1988 regul ations, which instructed MB to
| ook at various factors including "other relevant natters.” 30 CF. R §
206. 137 (1987).

Appel lants urge Shell was simlar in upholding MB right to obtain
resale price information fromShell and its affiliates. Therein, the
Board al so explicitly recogni zed that "the termlessee * * * is specific
and cannot be expanded to include an affiliate of the lessee.” 132 IBLA
at 357, (SCRat 45). n appeal the district court in Shell Ol . .
Babbitt, 945 F. Supp. 792 (D Del. 1996), upheld the Board's
determnation that docunents involving resal e coul d be obtai ned fromthe
affiliate. Appellants point out that the court, however, expressly
declined to deci de whether the | essee's royalty val ue coul d be based on the
affiliate's resale price especially for the post 1988 peri od:

What this Gourt does not hold is perhaps just as
significant as the core holding itself. This Gourt does not hol d
the interpretati on of the gross proceeds rul e posited by the
Governnent in this proceeding is correct; indeed, the factual
vacuumin whi ch this Gourt nust proceed cannot sustain the
vitality of such a hol di ng.

945 F. Supp. at 811.
Appel lants insist that neither the Board nor the court's decision in

Shel |, supra, requires the result nandated by the decision in this case.
They contend a factual vacuumexists in this case as well.

Appel lants argue that the final case cited by MM Xeno, provides
support for appellants position, not M . Appellants state that Xeno
al so invol ved a case where the Board concl uded that MVE coul d obtai n
information concerning the first arns length sale of gas by an affiliate
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and that MVB coul d properly consider the first arms-length transaction
in determning the val ue of gas produced under the gross proceeds rul e.
134 IBLAat 178-79. Recognizing that it is one thing to say that M& nay
consider the resale price of an affiliate and quite another to say the
affiliates resale price controls, the Board i n Xeno reversed MV deci si on
concluding that the resal e price was not necessarily the value for royalty
pur poses.

Appel | ants, seeking to draw a paral | el between this case and Xeno,
argue that here, as in Xeno, there was evidence that the gas was in
narketabl e condition at the wellhead. HF nding the gas to have been in
narketabl e condition at the well head, the Board in Xeno rejected MBS
argunent that the difference between the initial sales price and the
affiliate resale price was the cost of placing the gas in narketabl e
condition and declined to hold that the val ue of |essee's production for
royal ty purposes was established by the first arms-length contract between
the affiliate entity and the third party purchaser.

Here, as in Xeno, appellants note that the narketable condition of the
gas at the wel | head was established by sales to unaffiliated firns at the
wel | head. Wiile conceding that cases authorize MVB to scrutinize inter-
affiliate sales, appellants argue that such scrutiny requires anal ysis of
all facts and circunstances, anal ysis not presented here. Appellants
naintain "in the face of nuch evi dence about the transportation of gas and
its resale at points hundreds of mles fromthe | ease, the Decision sinply
concl udes that the difference between the purchase price and FNGC resal e
price is the cost of putting the gas in narketabl e condition.” Appellants
argue that the Decision, like MB initial Oder inthis case "fails to
denonstrate any justifiably basis for choosing the FNGC resal e price as the
val ue of |essees' production.” (SCRat 47.)

Val uati on Based on Regul at ory Benchnar ks

Appel lants criticize MVB for cavalierly dismssing the benchnar ks
identified inthe regulation. Applying 30 CF.R § 206.152(c)(1),
appel lants assert that the FNGC contract price should be the val ue for
royal ty purposes. They reason

when gas is not sold pursuant to an arms-|length contract,
under the prioritized benchnark system the val ue of gas for
royalty purposes is the gross proceeds accruing to the | essee
under the non-arms-length contracts, provided that those
proceeds are equival ent to the gross proceeds derived fromor
pai d under conparabl e armis-length contracts for sale of |ike
quality gas in the sane field.

(SCRat 48.) Appellants argue that the prices they recei ved fromFNGC
for gas are equivalent to the prices paid under conparable arms-|ength
contracts for the purchase, sale, or other disposition of like quality
gas in the sane field or area.
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That the prices received are equival ents, appellants contend, is
ensured by the net hodol ogy used to establish the contract price in the
price provision of the various contracts. Uhder those contracts, if FNXC
is purchasing gas froma third party in the sane field under simlar terns
and conditions, the contracts dictate that the FNG price to FOOC or PO
wll be the sane as the average of the arms-length contract prices between
FN&C and unrel ated third parties. iy in cases where FN& i s not
purchasing froma third party in the sane field under simlar terns and
conditions is the contract fornmula used. Uhder the contract fornmul a an
average of three index prices, less a location differential (which serves
the sane purpose as a transportation factor), is used. Appellants
enphasi ze that "[nJone of those index prices is wthin the control of FOOC
PO or FIN@C" This alone, they contend denonstrates that the FNGAC contract
prices cannot be the result of a sweetheart deal between conpany executives
where the | essor is being "asked to accept whatever price is negotiated
bet ween conpany executi ves. "

Wse of narket indices, appellants maintain, denonstrates that
the fornmula price is based on prices established by the narket
consistent wth the Board s | ong hel d recognition of the inportance of
narket information in determning royalty values. In the case of Hgh
Island B ock 571, for exanpl e, appellants note that they rely on the
publ i shed indices of Natural Gas F pe Line Gonpany of Anerica, Tennessee
Gas A pe Line Gonpany, and Transcontinental Gas P pe Line Corporati on.
Because these indices are based on actual prices of gas bought and sol d by
unrel ated purchasers and sellers, "they are thought to be accurate and
reliabl e sources of spot market prices.” (S(Rat 50.)

Appel  ants reason that while FNGC contracts wth PO and FOOC nay not
be arms-length contracts, proceeds accruing thereunder, "are nonet hel ess
based on narket prices." Appellants claimthat MM Decision "nakes only
a passing reference to the fact that M nai ntains that the FN3C cont ract
price is not equivalent to contract prices recei ved by other producers in
the sane field, and that sal es data assenbled by MBis out of line wth
publ i shed i ndices that establish a narket price based on actual purchases
by three ngjor interstate pipeline inthat area.” 1d. at 51. As to Hgh
Island B ock 571, appellants deny that it can verify the accuracy of sal es
data relied on by MMB to conclude that prices received by FOOC and PO are
not equival ent to other producers in the sane field. 1d.

More specifically, appellants note that "[f]or every nonth for which
MVE provided data (CGctober 1990 through May 1991), the nedian price
identified by Mb at the wellhead at Hgh Island B ock 571 is higher -- and
in sone cases, significantly higher -- than the average of the three
onshore indices used in the FIN& pricing formul a, even before the | ocation
differential is applied.” Because spot nmarket sales at the wel | head cannot
be nore val uabl e than spot narket gas onshore (because wel | head gas has to
be transported to shore), appellants argue that MM concl usions are
“counter-intuitive." 1d. at 51. M nunbers, it is contented, are either
wong or the nunbers are not based on conparabl e sal es. Appellants note
t hat

[dluring the audit period, * * * it cost as much as
25 [cents] per MMBtu to transfer gas to shore. However,
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according to the [MMB] nunbers in the Oder, even if one were
able to transport gas to shore wthout any charge, the nedi an
price for the Hgh Island B ock 571 gas, as delivered, still

woul d be hi gher than the onshore spot narket price. This clearly
suggests that MMB is not conparing appl es to appl es.

Id. at 51. The contention that FNGC s prices are equival ent to prices
under conpar abl e spot contracts, appellants urge, is reinforced by their
under standi ng of the narket for gas produced in the Qi f, and by
prelimnary net-back cal cul ati ons which confirmthe validity of the pricing
formula in the AINGC contracts. They note, for exanple, that in the nonth
of January 1994 it cost FNGC approxi nately 16.5 cents to transport gas from
the Hgh Island B ock 571 platformto shore. Appellants relate that the
total transportation cost was approxi nately 16.54 cents per MMBB U,
virtually identical tothe 17 cents location differential/transportation
factor included in the FINQC contract. Appellants therefore assert that the
use of market indices and transportation factors, which are consi stent

w th net-back cal cul ations, denonstrates that the price paid by FNXC at

the wel | head is equivalent to the gross proceeds recei ved under any
conparabl e arms-| ength contract.

Appel lants close their SOR requesting a hearing before an
Administrative Law Judge pursuant to 43 CF. R 8§ 4.415 "[t]o the extent the
Board believes it nust address factual issues inherent in any application
of the prioritized benchnark system" 1d.

ME Argunents

G oss Proceeds RUl e

ME Answer does not address appel | ants' argunents applyi ng the
regul atory benchnarks contained in 30 CF. R § 206.152(c). Instead, MV§
citing the sane cases cited by the Associate Drector in the Decision,
insists "the first arms-length sale of an affiliate s production
determines val ue for royalty purposes under the gross proceeds rule."
(Answer at 3.)

M, relying on Shell QI . (Oh Reconsideration), supra, naintains
that even if FOOC s and PDO's production shoul d be val ued under the first
benchnark, "M nust nonet hel ess det ermine gross proceeds accruing to the
| essee and conpare this gross proceeds val ue to any other applicabl e val ue
of production to establish the mini numval ue for royalty purposes. "

ME argues that the Board in Xeno, Inc., held that in construing
the gross proceeds rule "MV may ook to the first arms-length sal e by
an affiliate, less transportation costs, to determne the val ue of
production for royalty purposes.” The Board, in Xeno, Inc., MV contends,
found it was "reasonabl e" for MBto look to the first arms-length sal es
by an affiliate where the | essee obtai ned an economc benefit by selling
its production to an affiliate in a nonarms-length transaction. 1d. at 6.
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M6 contends, as it didin Xeno, supra, that the | essee obtai ned an
economc benefit by selling its production to an affiliate in a nonarms-
length transaction. Because FOOC and PO paid royalty on the | ower
nonarms-length price received fromtheir affiliate, MB insists the
interaffiliate transfer "created an economc benefit for FOOC and PO
by enabling themto pay royalties based upon the | oner non-arms-1ength
price." 1d. at 7. Qnthis basis a one, M6 submts the Board shoul d
affirmthe Deci sion.

MVE deni es appel | ants' contention that it erred in attenpting to
apply the "gross proceeds” rule directly to FINGG a party not i ncl uded
inthe definition of "l essee" under applicable regulation. Asserting
that appel | ants msunderstand the regul ation, MVB explains that it
"applied the rule to the Federal |essees, FOOC and PO, not FNGC By
consi dering the gross proceeds recei ved by FNGQC fromthird-party
purchasers,” MG states, "[it] concluded that gross proceeds of FOOC and
PO exceeded their clai ned benchrmark val ues of production, upon which
they based their royalty calculations.” (Answer at 7.)

Aternatively, MMB urges the Board to revisit its decision in Shell
Ol @. (O Reconsideration), supra, and "for purposes of clarity * * *
nodi fy" (essentially, reverse) its finding that a | essee does not include
alessee' s affiliate. M offers proposed | anguage stating, inter alia,
"“lessee’ nmay include an "affiliate.’” Id. at 24.

MVE chal | enges appel | ants' attenpt to distinguish Santa Fe |11,
90 F.3d 409 (10th Qr. 1996), contending that as in that case "nothi ng
inthe 1993 regulations |imts the nethods MMB nmay enpl oy to deternmine a
| essee’' s gross proceeds.” (Answer at 8.)

ME denies that it inpermssibly attenpted to reap the benefits of
the "marketing affiliate” rule (30 CF.R 8 206.152(b)(1)(i)), which M
concedes does not apply because FNGQC is not a "narketing affiliate" as
defined by regulation. Even though MVB recogni zes that this rul e does
not apply, MM denies that it is deprived of the renedy afforded by that
rule under 30 CF.R 8§ 206.152(b)(1), i.e., that it may require a | essee
to val ue production for royalty purposes based upon the gross proceeds
accruing to their affiliates inthe first arms-length sale to third
parties. M denies that "by specifically stating that a “narketing
affiliate's'" proceeds establish the val ue of production for royalty
pur poses under § 206.152(b)(1)(i), [MY precluded itsel f fromdetermning
that an affiliate' s proceeds establish the val ue of production under
§ 206. 152(c), the gross proceeds rule.” (Answer at 9.)

MVE denies that it so restricted itself in promul gating the
narketing affiliate rule in § 206.152(b) (1) (i), nmaintaining that it adopted
the nmarketing affiliate rule in response to requests fromthe oil and gas
industry during the rul enaki ng process. M states: "Industry objected
to M s use of benchnarks to val ue production in instances where a
producer transfers production to its narketing affiliate who then sells
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to an independent third party in an arms-length transaction. See

[53 Fed. Reg. 1184, 1196 (1988);] see al so 52 Fed. Reg. 30826, 30841
(1987)." "Industry,"” MV states, "was concerned that applying the
benchnarks could | ead to a hi gher val ue of production than the actual sal e
price in a subsequent arns-length transaction. 52 Fed. Reg. 30841."
(Answer at 9.) MB states that it "added the narketing affiliate clause to
establish that, in cases where a producer sells to its marketing affiliate,
t he subsequent transaction between the narketing affiliate and i ndependent
third party woul d establish as the royalty val ue the gross proceeds
accruing to the | essee and the benchmark systemwould not apply." Id.

(onsequent |y, MVB concl udes that the narketing affiliate clause
was not intended to limt the nethods by whi ch M coul d determine gross
proceeds under § 206.152(h). M clains that even where the narketing
affiliate rule does not apply, MMBis not required to accept the
affiliates proceeds as the value for royalty purposes and to excl ude
consi deration of the benchnarks. M argues, citing 30 CF. R §

206. 152(c), (h) and Xeno, 134 IBLA at 178-79 that "[in] such a case,
therefore, the val ue of production would be the greater of: (1) the
benchnark val ue under 30 CF. R 8§ 206.152(c); or (2) the | essee' s gross
proceeds, which MVB nay determine by considering the affiliate' s gross
proceeds under its arms-length sales.” (Answer at 10.)

MVE enphasi zes that no statenent in the rul enaking history or in the
rules prevents MV fromlooking to an affiliate's armis-length sales to
establish the | essee's gross proceeds. Such a limt M contends woul d
"conflict wth [MMB] obligationin 30 CF R § 206.152(h) to val ue
production, at a mninmum as the | essee' s gross proceeds.” Based on the
foregoi ng application of the gross proceeds rule, MB insists, the Board
shoul d affirmthe holding in the decision "that FNGC s arms-length sal e of
FOOC and PO's production, |ess allowabl e transportation costs, establish
the | essees’ gross proceeds for royalty purposes.” 1d. at 11.

Mar ket abl e Gondi ti on/ Marketing Gosts

Secondly, MV deni es that FOOC and PO can deduct narketing costs
fromthe value of their production for royalty purposes. M notes that
the Decision states that "FOOC and PO's gas sal es to FNGC i ncl ude
deductions fromthe sal es price to conpensate FNGC for the cost of
narketing the gas for downstreamsal es.”

ME notes that appel lants "interpret this ruling as an application
of the "narketable condition' rule found at 30 CF. R § 206.152(i)" and
contend "because a narket for their production existed at the well head,
the gas was in narketabl e condition when FNGC purchased it."

ME asserts that FOOC and PO 's argunent relying on the "narketabl e
condition rule, ™ "msconstrue[s] the regul ations.” Relying on Aroco
Production G., 112 IBLA 77, 87 (1989); Aco Ol & Gs ., 112 IBLA G, 11
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(1989), MVB notes that the Federal |essee has a duty to nmarket production,
and nust bear the expenses incurred in discharging that obligation. Noting
that the Board recogni zed i n Anoco t hat

[t]he creation and devel opnent of nmarkets for production is

the very essence of the lessee's inplied obligation to prudently
nar ket production fromthe | ease at the hi ghest price obtai nabl e
for the mutual benefit of the | essee and I essor * * *. [The
producer] has cited no authority, nor do we find any which
supports an all owance for the creation and devel opnent of narkets
for the royalty share of production.

Arco, supra at 11; see also Vdlter Ol and Gas Qorp., supra. Based on
these authorities, MB insists that the cost of the "narketing services"
provi ded by FNGC cannot be deducted fromthe val ue of production for
purposes of royalty calculation. (Answer at 12.)

MVE enphasi zes that the Board explicitly rejected the argunent that
a | essee may deduct the cost of narketing services fromits gross proceeds
because the services had nothing to do with placing gas in "narketabl e
condition." Vélter Ol and Gas Gorp., supra. Acknow edgi ng that the
regul ati ons disall oned deductions for "narketing costs,” VWl ter Ql argued
that because the services provided by the narketing agent had nothing to do
wth placing the gas in narketabl e condition, a deduction for such
narketing costs should be allowed. 1d. at 261.

Li kew se, MVB contends that in the instant case FOOC and PO poi nt
tono affirmative regulation entitling themto a deduction of the costs of
FNRC s "downstreamnarketing services." MB insists "that in the absence
of such authority, MVE properly applied the gross proceeds rule to disall ow
t he deduction of such nmarketing costs fromthe val ue of production for
royalty purposes.” 1d. at 13.

ME notes that the "narketabl e condition rule” in 1997 was anended to
read "the | essee nust place gas in narketabl e condition and narket the gas
for the muitual benefit of the | essee and | essor at no cost to the Federal
Gvernnent." 1d. at 13, n.9. M concludes, "[t]herefore, even if such a
nar ket existed and the gas was in nmarketabl e condition when it left the
wel | head, narketing costs associated wth the creation or devel opnent of
a narket are nonethel ess not deductible.” Id. at 14.

Defendi ng the claimthat MVB nechani cal | y concl uded that the
di fference between the FOOC PO, and FNJC price were narketing costs, MB
ar gues t hat

[g]iven that FNGC narketed nost of the production of FOOC
and PO, MVB reasonabl y concl uded that the price FOOC and PO

accepted fromFNSC refl ected a reduction intended to conpensat e
FNQC for the cost of the marketing services it provided. Because
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of this reduction for marketing cost, FOOC and PO violated the
gross proceeds rule by basing their royalty paynents upon the
price they received fromFN3C wthout adding the cost of FNG&C s
nar keting servi ces.

(Answer at 16 (footnotes omtted).) ME insists that "[l]ogically, it
follows" that FNGQC s narketing costs are equivalent to the difference
between the higher arms-length price FNGC recei ved when it narketed the
gas and the price FN&C paid FOOC and PO (Il ess any appl i cabl e
transportation al | onances).

Acknow edging FOOC and PDI's claimthat the price differential
bet ween the nonarms-length price recei ved fromFN3C and the armis-length
prices FNGC recei ved fromthird party sal es reflects transportati on and
processi ng costs, MVB concedes in a footnote "if true, and if FOOC and
PO can substantiate these costs, they may properly deduct these costs
fromtheir gross proceeds in accordance wth 30 CF. R 88 206. 156- 206. 159
(1993)." (Answer at 16, n.13.)

P erce the Gorporate \eil

Thirdly and finally, M argues that the Board shoul d refuse to
recogni ze a corporate distinction between FOOC PO, and FNGQC for the
pur pose of determining the gross proceeds accruing to FOOC and PO. MB
urges that under applicable |law the Board should treat FOOG PO, and FNGC
as one entity. To disregard the corporate form M contends, is an
equi tabl e exception to the recognition of separate corporate entities. 1In
earlier submssions M characterized the sal es between FOOC PO, and FNGC
as "paper transactions.” Here, MMB urges the Board to pierce the corporate
veil of affiliated conpanies naintaining that the sales to affiliates
gualify as "a nanifestation that affiliated conpanies are using their
corporate relationship to defeat royalty collection efforts” wthin the
purview of the Board' s decision in Shell Wstern Expl oration & Producti on,
112 I BLA 394, 400 (1990). (Answer at 17-25.)

Appel l ants' Reply

Intheir reply, appellants deny the FNGC sal es price is equal to the
val ue of production for royalty purposes. Appellants deny that narketing
costs are paid for by FNGC rather, appellants argue that FN3C enhances
the val ue of the al ready-narketabl e gas by further narketing it downstream
of the lease. This downstreamnarketing, appellants contend, is above and
beyond the ordinary costs of nmarketing the production at no cost to the
| essor.

[1, 2] Recently, the Board issued a decision in Seagull Energy Gorp.,
148 | BLA 300 (1999), which reversed a decision by the Associate Orector,
MVE, where the circunstances, facts, issues, and argunents by the parties
were simlar to those in this appeal. However, subsequently, the Acting
Assistant Secretary, Land and Mneral s Managenent, w th the concurrence of
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the Secretary of the Interior, issued a My 18, 1999, decision in Texaco
Expl oration and Production, Inc., which negates the precedential val ue of
Seagul | on the issues extant herein. 1/

In her decision, the Acting Assistant Secretary rejected the Board s
rational in Seagul|l which she refused to follow and affirned an MBS Q der
dated July 29, 1992, which directed Texaco Expl oration and Producti on,
Inc., and Texaco, Inc., to recal culate and pay additional royalties on
crude oil it sold or transferred to its affiliate under a nonarms-1ength
contract and which its affiliate then resold at arms length to a third-
party purchaser.

Wth respect to the argunents considered in this appeal, the
decision of the Acting Assistant Secretary has examined and rul ed on the
ultinate issues highlighted in this appeal. The argunents rai sed by
appel lants wth respect to val ue of production for royalty purposes have
all been addressed in Texaco. Therein the Acting Assistant Secretary
examned the nature of a sale between affiliates including application of
t he benchmark systemto determne val ue of production in accordance wth
the gross proceeds rule, the narketabl e condition requirenent, a | essee' s
duty to narket |ease production, the authority of MM to require a Federal
oil and gas |l essee to performrestructured accounting and affirned MMB in
all respects. Uhder Texaco, supra, we find that MVB properly applied the
gross proceeds rule to disall owthe deduction of such narketing costs from
the val ue of production for royalty purposes. Wth the Secretary's
concurrence, the Texaco decision constitutes a final decision for the
Departnent. See 43 CF.R 8 4.5(a). W& therefore append the Texaco
deci sion, and adopt the anal ysis and rational contained therein to affirm
MVE.

Y O June 3, 1999, as this Qder was in final preparation, Mbfiled a
notion to dismss this appeal "due to statutory final decision.” MG
seens to argue that since several extensions were either granted prior to
the passage of RFA or the fact that MVB has no record of an O der
granting extensions inits files that there was no "agreenent in witing to
extend the 33-nonth tine limt of RSFA " ¢ di sagree because the record
and the conduct of the parties belie the notion. Both parties to this
appeal requested, inwiting, and received extensions of tine in which to
file various briefing papers wth the Board. A notine did the parties

al l ege any procedural defect and took full advantage of the extensions in
which to file wth the Board. In fact, extensions were granted to MVB
totaling 18 nonths and FINA 6 nonths. Havi ng taken advantage of the
extensions of tine, neither party can now be heard to argue, using a
strained readi ng of the statutory | anguage, that the extensions are
defective in sone technical sense. That is not the purpose of this

provi sion of RSFA and to now al | ege such is disingenuous. In any event,
our disposition of this appeal puts it in essentially the sane position as
if the statutory deadline had expired. The issue is therefore noot for the
purposes of this appeal. V¢ do, however, enphasize that we find that the
statutory tine [imt has not expired and so rul e.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, the June 7,
1996, Decision of the Associate Drector, MV, appeal ed fromis affirned.

Gil M Fazier
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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